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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. Steve Jagper was convicted in the Circuit Court of Wayne County of felony shoplifting and
sentenced as a habitud offender to fiveyearsin the custody of the Mississippi Department of Corrections
Jasper gppeded, and the Court of Appeds affirmed. Jasper v. State, 858 So. 2d 149 (Miss. Ct. App.
2003). Jesper filed hispetition for writ of cartiorari asserting that the Court of Appeds”side-stepped” the
issuesraised in hisdirect goped, and this Court granted certiorari.
2.  Thedam of error in sentencing Jesper as a habitud offender and the daim of error in denying

Jasper's request for alesser induded jury indruction have no merit, and this Court will not address those



issues Only Issue Il of Jasper's dams merits discusson here. The trid court erred in admitting the

tesimony of ajailer who overheard remarks made between Jasper and hisattorney and the didtrict atorney

in the course of pleanegatiations. However, we find the error to be harmless under the facts of thiscase.
FACTSAND PROCEDURAL HISTORY

13.  Thefdlowing facts are taken from the Court of Appeds opinion:

OnApril 10,2001, Jasper entered Hutto Furniturein Waynesboro. Jasper |ooked
around the furniture Sore a various items. One of the employees asked Jasper if he
needed assgtance. According to Mr. Hutto, owner of the store, Jasper was the only
individud in the Sore besdes the employees

Mr. Hutto and the employees "heard some racket, like something hed jarred the
door." The buzzer sounded on the door. Jasper was no longer in the sore. One of the
employees noticed ared Grand Am had pulled out of the parking area next to the Sore.
Mr. Hutto indicated that while looking outsde the sore, he and one of the employees
noticed that "part of the mounting brackets and dl of the air conditioner was on the Sde
wak. Atthat timeweredized that -- and then welooked and seen the ar conditioner was
gone" The mounting brackets were located on the Sdewak just outsde the door. Mr.
Hutto and one of the employees saw the vehide leaving the parking areaand followed it.
Mr. Hutto followed the vehide to the parking lot of the locd Wa-Mart and cdled the

sheriff's department which put him through to the police department.

The occupants of the vehide came out of Wal-Mart, got in the vehide and I eft.
Mr. Hutto was on his cdl phone with the dispetcher giving information regarding the
vehides direction of traved. Officer Robert Owen of the Waynesboro Police Department
was directed to the area and pulled the vehide over, with Jagper the driver.

Officer Owen tedtified thet "[w]hen | got the vehide Sopped, as| was getting out
and waking up to the vehide, the driver stepped out of the vehide and began walking
back toward me. | asked himfor hisdriver'slicenseand identification. Hedidn't have any.
He gave me aname of Steve Jagper and said that he did not have adriver'slicense. And
a thetime, | placed him under arrest for driving without adriver'slicense™ Officer Owen,
aong with other officers on the scene, did an impound inventory of the vehide prior to it
being towed. Officer Owenindicated that "there was a GE ar condiitioner in the trunk of
thevehide" Whileat thescene, Mr. Hutto looked at thear conditioner and indicated thet
he thought it was one of hisair conditioners missng from the digolay shelf. Officer Owen
photographed the ar conditioner at the scene, bath in the trunk of the vehide and after it
was removed from the vehide and turned it back over to Mr. Hutto.



Mr. Hutto testified that once he took the air conditioner back to the ore, he
confirmed the sarid number and modd number off that air-conditioner with the gores
records. Heindicated thet theinformeation matched. Mr. Hutto Sated thet the price of this
paticular GE air conditioner was $379.

Jasper, 858 So. 2d at 150-51.
ANALYSS

l. Whether the Trial Court Erred by Allowing Deputy Kevin Stevens
to Give Testimony Regarding Privileged I nfor mation.

4.  Theadmisson of Stevensstesimony was eror; however, the evidence was more than sufficient
for conviction without thet testimony. Therefore, in view of our caselaw in this areg, the admisson of the
testimony was harmless error.

. At trid, the Sate cdled Deputy Kevin Stevens to testify that he heard Jasper say that the air
conditioner that he had stolen was not worth more than $250.00. Jasper objected to this testimony
becausethe comment was overheard during pleanegotiations, a thetimewhen Deputy Stevens spresance
was not known or expected.  Jagper cites Evans v. State, 725 So.2d 613 (Miss. 1997), and M.REE.
410 for the propogtion that thet this Satement was acommunication made by adient to an atormney and
Didrict Attorney during plea negatiaions and, as such, was not admissble.

6.  Theonly evidencein the record with regard to thistestimony isthetrid transcript and the defense
counsdl's objection to Stevensasawitness. Stevens tedified thet he bdieved the parties were discussing

aplea petition when he entered the courtroom and overheard the remark. Jesper d o testified that hewas



discussng and conddering a plea agreement a the time this comment was overheard!  The Didrict
Attorney daimed not to remember engaging in a plea negatiation with Jasper on thet day.
7.  As Jagper correctly argues, a Satement made during plea negotiations is privileged and its
admisson is prohibited by M.R.E. 410(4), which provides, in pertinent part:

Except as otherwise provided in this rule, evidence of the fallowing isnat, in any avil or

aimind proceeding, admissble agang the defendant who made the plea or was a

participant in the pleadiscussion:

(4) Any gatement made in the course of pleadiscussonswith an attormey for the

prosscuting authority which does not result in apleaof guilty or which resultsin apleaof

quilty later withdrawn.
This Court has hdd that statements made by the defendant during pleainegatiationsareinadmissblewhere
the following two-tiered andyss is stidfied: the accusad exhibits an actud subjective expectation to
negatiate aplea at the time of the discusson, and; where the accused'sexpectation was reasonable given
the totdity of the drcumdiances Barnett v. State, 725 So.2d 797, 800 (Miss. 1998); Evansv. State,
725 So. 2d a 640.
8.  Thetrid court eredin dlowing Stevensto testify about what he overheard in adiscusson between
the defendant, defense counsd and the Didrict Attorney. The testimony of both Jasper and Stevens
indicates that both men bedieved that the parties were engaged in plea negatiations & the time thet the
remark wasoverheard. The Didrict Attorney could not remember. Infinding thetestimony admissible, the
trid court and the Court of Appedls gopear to rdy on the fact that Jasper was not making the remark

directly to Stevens or in reponse to a question by Stevens. However, thisis nat the correct andyd's of

admissihility under our caselaw.

1 Jasper dso assarts that he did not say that he had stolen an air-conditioner of lesser value--
but, instead that the air-conditioner found in his trunk that day was a 5,000 BTU unit rather than an
8,000 BTU unit, as the indictment charges.



9.  Theadmission of Slevensstesimony asto what he overheard when Jasper, his atorney and the
prosecutor were engaged in pleanegatiationswaserror and, arguably, violates Japer's condtitutiond right
toafar trid. Inthat regard, reversa of the convictionisrequired unlessthe Court determinesthet theerror
was harmless Hoover v. State, 552 S0.2d 834, 840 (Miss. 1989). InHoover, the exdusion of aprior
inconggent Satement sought to be admitted by the defendant was found to be an error *harmless beyond
areasonabledoult.” 1d. a 841. TheU.S. Supreme Court established thedetermination of harmlesserror
for violations of conditutiond rights, halding that “the question iswhether there is areasonadle posshility
that the evidence complaned of might have contributed tothe conviction.” Chapmanv. California, 386
U.S. 18, 23,87 S.Ct. 824, 827, 17 L .Ed.2d 705 (1967) (citing Fahy v. Connecticut, 375 U.S. 85, 86-
87, 84 S.Ct. 229, 230, 11 L.Ed.2d 171 (1963). The eror in Chapman involved the prosecution's
comments on the defendant's failure to testify, and the Court dedined to find the error harmless, holding
that the Sate falled to demondrate theat the prasecution's comments did not contribute to the conviction.
The Court noted that such vidlations of fundamentd rights as denid of right to counsd and introduction of
acoerced confesson are not harmless errors, 386 U.S. & 26.

110.  Under thefacts of thiscaseit is cartainly reasonable and more probable that Jasper would have
been convicted despite Sevensstesimony wherethear conditioner wasfoundin thetrunk of hiscar only
minutes after it was taken from Hutto's. We hold thet the tria court should have exduded Stevenss
testimony; however, we find, beyond a reasonable doukbt, thet the evidence was aufficient for conviction
without thet tesimony. Therefore, the admisson of the tetimony was harmless eror.

CONCLUSION

11. Thetrid court ered in admitting the tetimony of ajaler who overheard remarks made between
Jasper and his atorney and the Didrict Attorney in the course of plea negotiaions However, other

5



evidence was Ufficdent for conviction without thet tetimony and the admisson of the tesimony was
harmless error. Jagper’s other issues are not addressed as the dam of error in sentencing Jasper as a
hebitud offender and the dam of error in denying Jasper's request for a lesser-induded offense jury
indruction have no merit.  Therefore, the judgments of the Court of Appedls and the drcuit court are
afirmed.

12. AFFIRMED.

WALLERAND COBB,P.JJ.,EASLEY,CARLSON, GRAVESAND DICKINSON,
JJ., CONCUR. DIAZ AND RANDOLPH, JJ., NOT PARTICIPATING.



